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When Immigration Is a Crime

Lucab’A MBROSIO

Over the past few years, European Union law and natnal laws, particularly
in France and ltaly, have established repressive dnutilitarian immigration policies
that have equated European cooperation with legalegression. What is left of the

right to migrate once held sacred by theologians ahjurists alike?

Migrations are forcing the law to face a paradoespite the fact that thieis
migrandi— the right to migrate — was recognized as tts 6f all natural and universal
rights, and as the foundation of modern internatidaw, we are witnessing, within the
European legal area, the implementation of stricdeasures to control immigration.
These measures are not only likely to impede tlegcese of this right itself. They also
even appear to question the acquis of liberal jatdiculture, such as the principle of
equality and the inviolability of human dignity

The Right to Migrate and Universal Hospitality

The development of the right to migrate is gengredinsidered to date back to the
end of the 18 Century, when Spanish theologian Francisco deféigaw it as stemming
from the cosmopolitan idea of universal fraterrbgtween peoplésTo be sure, as the

philosopher of law Luigi Ferrajoli recently pointeadit, the assertion of this right was
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clearly taken advantage of by the Europeans asigasion for exploiting the lands and
peoples of the New Worft Historically asymmetrical, thisus migrandinevertheless
remained a milestone of classical liberal thoudgant included in his program for a
Perpetual Peaceaot onlythe right toemigratebut also the right tonmigrate associating
the latter with the principle of universal hospitgl — and the jus migrandi was included
in the main national and international legal tefist in Article 4 of the 1793 French
Constitutional Act (“The following are admitted texercise the rights of French
citizenship: every man born and domiciled in Franfcdly twenty-one years of age;
every foreigner, fully twenty-one years of age, whomiciled in France for one year and
lives there by his labour, or acquires propertymarries a French woman, or adopts a
child, or supports an elderly person; finally, avéoreigner who is considered by the
legislative body to be deserving of being treatathanely”Y, to Article 13, paragraph 2
of the Universal Declaration of Human Rights (“Bxame has the right to leave any
country, including his own, and to return to hisuctyy”), then in several national
constitutions’

After five centuries of colonization and exploitati by Europeans, that
asymmetry has now been reversed. Today, the peaplesvere formerly colonized and
exploited are the ones that abandon their homefandEurope, to seek better living
conditions, or to take refuge from political or hamtarian crises. While that reversal
should have forced European countrietate seriouslyhe universal character of thes
migrandi we are in fact witnessing its gradual denialHasinah Arendt highlights in her
reflection on imperialism, political or economicfugees — who, deprived of their

particular socio-political identity, should embothe ideal bearer of so-callethiversal
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rights — in reality find themselves stripped of l@dal protection, since it is no longer

possible to conceive them as citizens of a specifiomunity’

Recent history, however, shows that it is posstoletake this even further.
Suspended between its universal purpose and tlexesgmty of states, thies migrandi
has been turned into its exact opposite: a crinfee Triminalization of irregular
immigrants appears to have become Europe’s neunfotepresenting and represented
as the barbarian, the other, or even the natuiaiiral, irregular immigrants have
become the scapegoat of the delusion and prejutiieare fuelled by our ‘risk’or

'10 societies. Taking its cue from the U.S. experieatehe early 28 century™

‘fear
immigration control policy has progressively turnéa Europe, into ariminal policy.

Countries’ borders have been militarized. Once*“tmgninal immigrant” crosses them,
he becomes the target of derogating measures aategpelling him or her from the

“body of the nation.”

However, before the irregular immigrant is repaédg criminal law guarantees
his or her exclusion from society. This would setenbe the real purpose of “criminal
immigration law”: transforming the irregular immagt into a modern-dalgomo sacer,
an individual who, well before expulsion is physigaccomplished, is already made a

sort of “juridical exile.*?

Immigration: a “Common Policy”
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This phenomenon is not only found on a nationalesctarough a game of
ascending (from national governments to supranatiamstitutions) and descending
(from supranational to national legislation) inttrans, a pernicious link between
immigration control and criminal law now charactes the immigration policy
implemented at EU level. Before the Treaty of Lishmade immigration a “common
policy” (aiming to create an integrated system feanaging external borders and to
establish a common asylum system and a commonypaticgllegal immigration), it was
the European Pact on Immigration and Asylum adopte@®008 under the French
presidency that, at EU level, accelerated the implgation of a utilitarian and repressive
approach to immigration control.

The first measures adopted within this framewor&nseio confirm these two
aspects of European immigration policy. On the loaed, the “EU Blue Card Directive”
promotes the entry and residence of non-EU citiZenthe purposes of highly qualified
employment. On the other hand, the “Return Directimakes provision for the option of
detaining migrants awaiting removal for up to 18nths, and a re-entry ban of up to five
years for the whole Schengen area (which includetewer than 25 countries of which
22 are members of the European Union) — therebidihgi in the face of foreign

“undesirables, the new walls of “Fortress Europe.”

Furthermore, once again on the pretext of complyiith EU legal obligations,
the French government has recently put forwardlleohiimmigration. Adopted by the
National Assembly in early October 2010, this ksilthe fifth reform in seven yeat$lts
aims to strengthen the administrative regime aggleirregular immigrants. We use the
term pretext intentionally: while seeming to endorse the spait the supranational
measures, the national legislation is not adoptegsafeguards provided by EU law in
order to guarantee the migrants’ rights.

3 The re-entry ban can nevertheless be extendedbdix@ years if the third country national constts
a serious threat to public order, public safetpational security.

14 See the 2003 law on immigration control and tisédence and nationality of aliens in France, aed th
law on the right to asylum; the 2006 law on immigma and integration; and the 2007 law on immignati
control, integration and asylum.



This means that, if the reform is adopted (as midist likely be the case), the
administrative authorities will be able to creansit zones& la carte; in other words,
transit zones will not be limited to the specifiedrder points provided by law, but will
be created anywhere “a group of foreigners is dis@d to have just entered national
territory.” At the same time, the maximal duratindetention for the purpose of removal
of foreigners will increase from 32 to 45 days. tharmore, the transit zone and the
detention facilities are likely to become “no-g@as:” the bill significantly reduces the
judicial review of the lawfulness of detaining fayeers. Only after five days can judges
decide whether or not a foreigner should be freeldlept in detention (the period was
previously 48 hours), and they will only be abledtoso in the event that there are found
to be procedural irregularities of a “substantiatune” which “infringe on the alien’s
rights.”

Criminalizing Immigration Law

While, on the one hand, the return proceeding risgnessively limiting the
guarantees for individual freedom imposed by crahitaw, French law resorts to
criminal law to implement a “scorched earth polidgt foreigners illegally residing on
its territory. It is true that in France, unlikehet European legal systems, the
criminalization of irregular immigrants has neveeh taboo: French legislation punishes
not only irregular entry, stay or residence bubdlany person who has, directly or
indirectly, assisted or tried to assist the irreguntry, stay or residence of a foreigner in
France.” This crime (known as “crime of solidarityVas introduced by decree in 1938
and included, since 2005, in the Code on Entry &tay of Foreigners and Right to
Asylum (CESEDA). It makes provision for draconiaanplties (detention up to five
years and a fine of 30 000 euros) and is today wusestly to intimidate people and

members of associations trying to help or assisgular migrants.

These provisions represent only part of the “anamhiarsenal” deployed in order to
isolate migrants irregularly entering or staying thie French territory: the crimes of

contempt, insult, defamation, or the offence oftaliding an aircraft's movement, are

15 Article 4 of the government decree of 2 May 198&twe policing of foreigners.



used on the one hand to deprive foreigners whgaillg enter or stay in France of any
form of support and, on the other hand, to sendg@aakto the entire population that
citizens cannot object to the discriminatory anthardtarian policy implemented by a

shameless governmefft.

It is in the same spirit of exclusion that Itacently decided to “reinforce” its
immigration control policy by turning to criminahaw. With the adoption in 2008 of a
“securitarian” packet of measures that surfed thevenof emotion brought on by
particular events in the news, a status of “clandigg’ was introduced as an aggravating
circumstance of common crimes. First applied to fateigners irregularly entering,
staying or residing on the national territory, theabsequently limited to non-EU
nationals in order to avoid violating EU law, thaggravating circumstance finds —
according to the lawmaker — its justification ipr@sumption of dangerousness stemming

from the violation of administrative law by irregulmigrants.

Lacking any empirical basis, and with the evidpntpose of discriminating
against foreigners on geopolitical and even ethgiounds'’ the “aggravating
circumstance of clandestinity” was annulled by liadian Constitutional Court in 2010.
Using precedents that prevented seeing the abséracelocument authorizing the entry
or the stay of the foreigner on the national teryitas “a[n unequivocally] symptomatic
element of the social dangerousness of the foreigtee Constitutional Court held that
the absolute presumption of dangerousness (presegpddy the aggravating
circumstance regardless of the assessment of thditioms in which the offence was
committed) was “contrary to the principle of legglof crimes and penalties, which is
non-derogable in providing that a person must dr@ypunished for his actions andt

for his individual status®

16 See the report “Les délits de la solidarité”, ke on the website of GISTivivw.gisti.org/delits-de-
solidarité.
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p. 101 sqq (especially pp. 118-119).
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In Italy, as in France, this penal system aimiogexclude irregular migrants is
nevertheless showing a worrying resistance to timeldmental principles of law. The
introduction of the crime of “illegal entry and gtaf foreigners” into the Italian legal
order in 2009 provides further proof of that. Veleatty criticized by eminent scholars,
this provision has nonetheless been validated éyCinstitutional Court in a judgement
issued the same day as the one annulling the “aagmg circumstance of

clandestinity.*®

This polarization of criminal law has been achietagdntroducing legal standards
that are inconsistent with the principles recogtizé constitutional and conventional
level. With respect to the criminal offence, subijge conditions considered dangerous to
society are punished (from culpability to dangermss). With respect to the penalty, the
aim of reinsertion or resocialization is abandomedavour of the segregation of the
accused and the neutralisation of her alleged dangeess (from criminal sanctions to
security measures). As for the procedural aspebtis, system circumvents judicial
control, abuses afflictive measures of preventiod eontrol, administrative detention,
and police operations, thus distorting criminal lamd criminalizing administrative law.
“Immigration criminal law” therefore seems to hatlee features of the so-called
“criminal law of the enemy” coined by German Prafas Glinther Jakobs. This legal
concept linking citizen and enemy status with cniahilaw owes a great deal to post-9/11
anti-terrorist practices and to the link that haadgally been (re-)established between

individuals and the concept of dangerousri@ss.

However, governments’ activism, driven by purelyligomal motives, quickly
makes any attempt at reflection or doctrinal categtion null and void. The legal

concept of citizenship no longer seems able toaguae the application of a “criminal

19 |talian Constitutional Court, judgment n° 250,8yJ2010.
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law of the friend.” The recent proposal to remave hationality of those French citizens
of foreign origin who have endangered the liveshaf trustees of public authority; the
mass expulsion of Roma people and the circumvemtidhe right of free movement and
settlement granted to them as European citizenallyj in France, the entry into force —
in the name of the protection of public order —tleé¢ absolute and general ban of the
nigab or burkain public areas: all hese examples show how tHe Btween criminal
law and immigration control policy can worryinglhi# the latter towards a “criminal

protection of cultural identity®

Although the discourse on identity is no longer staucted around the concept of
race, the history of both France and Italy, eacwluth has experienced state racism on a
different scale, forces us to recall that the tmagilization of inequalities” at the time
passed through a system of administrative meashatsvas strengthened by criminal
law.?? Carried forward by the binding mechanisms of Eaeeop legal integration, the
spread of these instruments for exclusion rungigikeof weakening the construction of a
true “European community.” When faced with migrarEsirope, supposed to open up a
new era of exchange and prosperity, seems to lakibgeits promise by building walls
which, like thelimesof the Roman Empire, attest rather to its inaptlit envisage “other

horizons and another futuré®”
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